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Liability of Trust Companies Acting as | 


Transfer Agents and Registrars. 


The reason for the assumption, by -trust | 


companies, of the functions of the registrar 
and transfer agent is not found in any in- 
ability on the part of the majority of corpo- 
rations to attend, themselves, to the transfer 
of their shares, but can be traced directly to 
a definite public demand for some species of 
guarantee of responsibility. The rush of 
Lusiness concerns to incorporate, and of the 
publie to absorb new issues, which seems 
now to have passed its zenith, afforded 
ample opportunity for the flotation of worth- 
less and fraudulent securities, from which 
impositions the public, rightly enough, 
wanted protection. In fact, the New York 
Stock Exchange has, since the exposure of 
the famous Schuyler frauds in 1869, en- 
forced regulations to the effect that it will 
not list the stock of any company which 
does not have its certificates registered with 
some responsible trust company, or other 
suitable agency. The basic idea in this is 
evident, namely, to provide an additional 
safeguard which is outside of and beyond 
any which the corporation in and of itself 
may furnish. 

In complying with the obvious spirit of 


| the rule, corporations have shown a decided 
tendency to select, as their transfer agents 
and registrars, trust companies of recog- 
nized financial standing, and the public has, 
naturally, squared its ideas of the corporate 
responsibility by the prominence and 
strength of the agent. 

To carry this logically another step would, 
apparently. impress upon the trust com- 
panies some responsibility for the corpora- 
tions for which they act, and it is at this 
point that there arises the mooted question 
as to what liability they assume, on the one 
hand, to the interested public, and, on the 
other, to their corporation clients, when they 
place their names upon the stock certificates, 
either as transfer agents, or registrars. 

The trust companies lean to the opinion 
that the liability assumed is merely that of 
an agent to its principal, in which the exer- 
cise of ordinary skill, knowledge, and good 
faith is required. On the other hand, the 
office not being a creation of the corporation 
by reason of any inability on its part to per- 
form the duties involved, but being, rather, 
a system which custom and stock-exchange 
rules have forced upon it, there is reasonable 
ground for query as to whether the agent, 
intervening, as it does, between the corpora- 
tion and the public, does not stand for the 
corporation in its relation to the public, and 
itself assume the liabilities for a careful and 
responsible handling of the stockholders’ in- 
terests, for overissues, and fraudulent issues, 
of stock, and for the many other forms of 
frand, the liability for which would fall on 
the corporation did it perform these funce- 
tions for itself. 

In this connection, we have the interest- 
ing Schuyler Frauds Case (New York & N. 
H. R. Co. v. Schuyler, 34 N. Y. 30), which 
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held that a bona fide holder of an overissue 
of certificates which were issued by the 
fraudulent and criminal act of the transfer 
agent could hold the corporation liable, 
since the fraud was perpetrated by the agent 
within the scope of his employment, and it 
made no difference that the principal did not 
actually know about, or authorize, such 
action. 

This decision has been followed in a series 
of cases of sufficient merit to support the 
statement that it is now a well-settled prin- 
ciple (Fifth Avenue Bank v. Forty-second 
Street & G. Street Ferry R. Co. 137 N. Y. 
231, 19 L. R. A. 331, 33 N. E. 378; Manhat- 
tan L. Ins. Co. v. Forty-second Street & G. 
Street Ferry R. Co. 139 N. Y. 146, 34 N. E. 


776; Knox v. Eden Musee Americain Co. 148 | 


N. Y. 441, 31 I. R. A. 779, 42 N. E. 988; 
Jarvis v. Manhattan Beach Co. 148 N. Y. 
652, 31. L. R. A. 776, 43 N. E. 68) ; but in 


each of them the transfer agent was an in- | 
dividual, instead of a financial institution. | 


There is, however, a marked paucity of 
eases in which the agent has been held liable 
to the injured stockholder direet, and what 
eases there are rest upon some flagrant 
breach of faith on the part of the agent, 
and not upon the results of the exercise of 
due skill, honesty, and knowledge of his 
functions: nor is there any case which even 
defines that due skill and diligence which 
the agent is supposed to exercise. 

Probably the nearest we can get to the 
point in the decisions—and that is not very 
near—is McClure v. Central Trust Co. 165 
N. Y. 108, 53 L. R. A. 153, 58 N. E. 777 
(the H. H. Warner patent medicine case), 
in which the trust company acted as depos- 
itory of stock which it transferred to pur- 
chasers without notice of a lien impressed 
thereon of sullicient proportions to render it 
valueless, and the court, in holding the com- 
pany liable for failure to deliver unencum- 
bered stock, said: “Shares of stock so 
covered with liens as to be of no value are 
not what the parties meant. . . . The de- 
fendant cannot escape liability by claiming 
that it sold as agent, for it did not disclose 


the name of its principal [which takes the | 


case out of our exact point]. . . . It held 
out the shares in its possession as market- 
able. The acts of certifying, offering for 
sale, and selling were, in substance, an as- 
sertion to that effect.” 

In this state of the law, then, forecasts as 


to how the courts will act on this question 
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when it comes up for direct decision are 
|largely speculative; but the trend of deci- 
sions which touch the borders of the matter, 
and the application of established legal prin- 
ciples, would seem to indicate that the 
agent’s liability to the interested public will 
be as settled as is its liability to the corpo- 
ration for which it acts; that the injured 
party may look successfully for reimburse- 
ment to either the agent, or the corporation, 
or both; and that trust companies are to- 
|day taking large risks for comparatively 
small fees, and are engaged in a form of in- 
surance which may swamp any of them once 
a squarely adverse decision is handed down. 
It therefore behooves these companies to 


take every possible precaution against the 
time of danger. 

One of the reckiess practices of transfer 
agents lies in the use of the word “counter- 
signed” above their signatures on the face of 
the certificates issued. The true and legal 
significance of that word has been clearly 
stated by the courts. 

“This word has a well-defined meaning, 
both in the law, and in the lexicon. To 
countersign an instrument is to sign what 
has already been signed by a superior, to 
authenticate by an additional signature, and 
usually has reference to the signature of a 
subordinate in addition to that of his su- 
perior by way of authentication of the exe- 
cution of the writing to which it is affixed, 
and it denotes the complete execution of the 
paper. . . When, therefore, the defend- 
ant’s secretary and transfer agent counter- 
signed and sealed this certificate, and put it 
in circulation, he declared in the most for- 
mal manner that it had been properly exe- 
cuted by the defendant, and that every 
essential requirement of law and of the by- 
laws had been performed to make it the 
binding act of the company.” Fifth Avenue 
Bank v. Forty-second Street & G. Street 
Ferry R. Co. 137 N. Y. 231, 19 L. R. A. 331, 
33 N. E. 378. 

This is a good deal for any transfer agent 
to guarantee; and the results of the passing 
of a very few certificates bearing fraudulent 
signatures of corporation officials might be 
highly disastrous. 

The most obvious remedy is to change the 
vital word, using one which means less, and 


in this regard we probably cannot do better 
than follow the English example, and adopt 
the word “entered.” On its face this means 
merely that the transaction has been noted 
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on the books, and guarantees nothing as to 
the signatures of the corporation officials. 

Again; the law requires the owner of 
stock who desires to transfer it to sign the 


power of attorney on the back of the certifi- | 
When this certificate is presented for | 


eate. 
transfer, unless the agent is familiar with 
the signature he is in a quandary. 
tates to effect the transfer because he is not 
cure of the genuineness of the signature, 
and he hardly wants to refuse, because then, 
in case the transaction is in fact legitimate, 
someone is liable to an action as for con- 
version of the stock. In the present uncer- 
tain state of the law, if he acts, and the 
signature proves to have been a forgery, he 
may be liable to the company in damages. 

The best method yet hit upon for protect- 
ing the egent in such case is by way of 
special clauses in the contract of agency, of 
which the following are examples: 

“In case any question shall arise, or any 
doubt shall exist, on the part of the agent, 
as to the propriety, regularity, legality, or 
otherwise of the proposed transfers, or any 
matter 


whether of 


rior indorsement, title, or otherwise, then 
I 


connected therewith, 
and in such case the agent reserves the right 
to refer such questions to your company for 
instructions.” 

“The agent assumes no responsibility or 
liability for the regularity, legality, or gen- 
uineness of any indorsements on certificates 
of stock, or otherwise, or for the signatures 
purporting to be signed by or on behalf of 
any stockholders, officer, or agent, or other 
person or persous, or by any party in a rep- 
resentative capacity, nor for the regularity, 
validity, or propriety of any instrument of 
transfer or of title. Neither does the agent 
assume any responsibility for, or liability by 
reason of, any 
nor shall it be 
sent, or be in 
shall it be so 


unauthorized issue of stock; 
assumed to guarantee, repre- 
anywise responsible for, nor 
responsible for, the validity, 
legality, or regularity of the stock now or 
hereafter issued by your company, or any 
assignment or transfer thereof.” 

Ve cannot, of course, be certain that even 
these protective measures are absolutely im- 
pregnable, but, until passed upon adversely 
hy the courts, they are valuable as preventa- 
tives. ‘The element of public policy would 
enter inte the question of the agemt’s liabil- 
ity, since, as a matter of fact, his discretion 
is wide, and, in view of ail these circum- 
stances, trust companies acting in these 
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He hesi- | 


' 
| 


capacities may well consider the possibility 
of an adverse decision when the question 
does finally come up for direct adjudication. 
CHARLES A. GREENE, ESQ 
New York City. 


Judicial Tenure. 


An Ohio correspondent wishes CASE AND 
COMMENT to speak out in advocacy of a life 
tenure of judges, and points out the unsatis- 
factory features of a system under which 
judges are elected for short terms. Nothing 
can possibly be better settled than the un- 
wisdom of a judicial system which gives 
judges only a temporary experience on the 
The shorter the terms of office the 
less likelihood there seems to be of re-elec- 


bench. 


tion. Where the term is very short there is 
little man to 
take a position on the bench, even if the 


inducement to a competent 


salary be more than his income from law 
practice, which is not likely to be the ease. 
No good lawyer ean afford to have his prac- 


tice broken up for several years for any 


On the 
other hand, where the judicial tenure is an 


slight temporary increase of income. 


extended one the salary, if reasonably good, 
may by its certainty be as attractive as a 
of larger income, 
which is not a certainty. Moreover, the 
amount of salary paid in a_ jurisdiction 


prospect considerable 





seems to be, usually, somewhat in -propor- 
tion to the length of the judicial term. The 
longer the term the higher the salary is 
likely to be. 
tend to give dignity, honor, and influence to 
a tribunal. 


Good salaries and long terms 


Some men of very great ability, 
who would be an ornament to any bench, are 
found from time to time even in those courts 
where low salaries and short terms exist, but 
exigencies of politics may soon retire them 
from office, and a short period of service 
gives them scant opportunity to make the 
reputation of which they are capable. It is 
unfortunate that in so many jurisdictions 
false economy and false theories of rotation 
| in office are allowed to interfere with the de- 
| velopment of the best possible tribunals. 

Election. or appointment for life, how- 
ever, is not necessary to sesure what is prac- 
tically a life tenure. Experience in the 
state of New York has demonstrated that 
the judges of the highest court, though 
elected for fourteen years, are very nearly 
secure in their positions for life, or up to 
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the age limit fixed by the Constitution. The 
election just held illustrates this. Judge 
O’Brien, whose term had expired, was re 
nominated by both the great political par- 
ties, and received an election substantially 
unanimous. ‘The record in that state for 
many years past is substantially to the same 
effect. An able judge of the court of ap- 
peals or supreme court is usually sure of re- 
election when his term expires. The long 
term, supplemented by the good sense of the 
people in respect to re-elections, makes a 
system quite as good as that of an election 
for life. 


Prosecution of Boodlers and Grafters. 





“4 dull public conscience, an easy-going 
acquiescence in corruption, infallibly means 
debasement in public life, and such debase- 
ment in the end means the ruin of free in- 
stitutions. Self-government becomes a farce 
if the representatives of the people corrupt 
others, or are themselves corrupted.” These 
words of President Roosevelt, in his mein- 
crandum approving the prosecution of the 
‘numerous persons indicted for crimes affect- 


ing the postal service, are words which | 
knowledge of vote buying, chuckle with 


ought to penetrate the publie heart. It is 
doubtful if there is anything else on which 
the American people need to be more thor- 
oughly roused than this matter of prosecut- 
ing boodlers and graiters. What seems to 


be, now and then, an epidemic of corruption | 


in the public service is, there is too much 


reason to fear, only the exposure of a| for large part of the corruption which ex- 


chronic condition. Yet it is to be hoped that | 


the condition is not usually so virulent as 
when these exposures are made. It is a mat- 


our great cities, rankest official corruption 
has become a matter of course, perfectly well 
known to the public. Men who are most 
familiar with the life of some of our state 
capitals do not hesitate to say that no man 
who is not rock-ribbed in his honesty ean be 
expected to resist the corrupting atmosphere 
of these places. 

Methods of corruption are sometimes so 
seductive and insidious as to give small 
chance of detection or punishment. Officials 
who would gladly punish such crimes often 


think it is useless to attempt a prosecution. | 


The result is that even what might be de- 
tected and punished usually is not. The at- 
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{sort is the usual thir 







tempts to convict of such crimes must, 
nevertheless, be persistent. 

The spirit of the prosecution of any crime 
must be, not vindictiveness, but duty to the 
public. In prosecuting men of high station 
and social prominence, when their innocent 
families are necessarily involved in their 
suffering, the influences to protect them are 
great. But sympathy with the suffering 
must not overcome a relentless exercise of 
duty to the public. Nothing seandalizes jus- 
tice more than the shielding of prominent 
criminals, while the more ignorant and les; 
guilty are punished. 

Political influences are often so powe: ful 
as to defeat the punishment of the guilty. 
Fear of injury to their political party leds 
officials to smother the knowledge of erim- 
inal acts. When indictments are found, 
political influences sometimes get them 
pigeonholed. Newspapers that with great 
eagerness print scandals about officials of 
another party often cover up or deny the 
facts which incriminate men of their own 
party. In all these, and in other, ways, po- 
litical cowardice and dishonesty too often 
defeat justice. 

Numbers of men who want to be thought, 
and who want to think themselves honest, 
and who do not want to have any personal 


|mingled deprecation and satisfaction over 


the report that their party managers have 
money enough to carry the election. 

An undercurrent of corruption in political 
matters, known and tolerated by many who 
deem themselves good citizens, is responsible 


ists in official life. Hypocrisy of the rankest 
with many of the 


Oo 
is 


; | most respected citizens and the most promi- 
ter of common knowledge that, in some of | . ; ; a 
|nent party journals. Loud cries of political 


corruption go up when the other party buys 


| votes, but eyes are closed or softly winked 


at such business on behalf of their own 
party. Men who have got office by such 


| methods are not entirely illogical if they use 


them while in oflice to reimburse themselves, 
at least for what they have spent. Until 
there is enough stern virtue on the part of 
the average citizen to discountenance, de- 
nounce, and, if possible, give aid to punish 
corruption by his own party, it will not be 
strange if he is not specially alert to de- 
mand the prosecution of oflicials who employ 
similar methods. 
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Index to New Notes 


IN 


LAWYERS’ 


Book 61, Parts 3 and 4. 


Mentioning only complete notes therein con- | 
tained, without including mere reference notes 


to earlier annotations. 
Admissions, 

See TRIAL. 
Confiict of Laws. 

As to sales of intoxicating liquor :— 
(I.) General principles; (II.) where 
executed contract consummated; de- 
livery to carrier generally; (IIT.) 
when executory contract consummated 
in one state and executed contract in 
another; (1V.) effect of soliciting or- 
der within state having prohibitory 
law; (V.) publie policy of forum; in- 
tention to violate prohibitory statute 
of forum; (VI.) new or substituted 
contract; (VII.) when sale invalid by 
law of nlace where made, but valid by 
law ef forum 

Constitutional Law. 

Constitutionality of statute authorizing 
costs of prosecution to be imposed 
upon pcosecuting witness 

Corporation. 

Right of, to purchase its own shares of 
stock :— (I.) Introductory; (II.) in 
the absence of statutory authority: 
(a) in general: (b) taking shares in 
payment of indebtedness due corpora- 
tion; (III.) statutory grant of power; 
(IV.) statutes forbidding purchase; 
{V.) rights of creditors: (a) in gen- 
eral; (b) creditors who are entitled to 
protection; (VI.) what constitutes a 
purchase within meaning of rule for- 
bidding same 

Costs. 

Constitutionality of statute authorizing 
costs of prosecution to be imposed upon 
prosecuting witness 

Crimiaal Law. 
As to costs of prosecution, see Costs. 
Death. 

Effect of the death of one of the parties 
after judgment upon remedy by execu- 
tion 

Execution. 

Effect of the death of one of the parties 

after judgment upon the remedy by 
Highways. 

Liability of municipal corporation for in- 
jurics to travelers caused by persons 
using space under street 

intoxicating Liquor. 

Conflict of laws as to sales of. 

Judgment. 

iffect of death of one of the parties after, 

upon remedy by execution 
Levy and Seizure. 
Effect of the death of 


one of 


the 


REPORTS, ANNOTATED. 
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parties after judgment upon the rem- 
edy by execution :—(TI.) Scope; (II.) 
death of sole judgment creditor: 
(a) before issuance: (1) in general: 
(a) necessity of revivor; (b) other 
modes than by scire facias: (2) after 
assignment of the judgment; (b) 
after issuance, but before levy; (c) 
after levy, but before sale; (III.) 
death of sole judgment debtor: (a) 
before issuance: (1) in general: (a) 
necessity of revivor; (b) suspension of 
right of issuance for specified period; 
(c) issuance on notice to heirs and per- 
sonal representatives; (d) surrogate’s 
permission a prerequisite; (e) right of 
issuance superseded by attachment of 
probate-court jurisdiction ; (2) distine- 
tion between personalty and realty; 
(3) where a specific lien exists: (a) 
in general; (b) by attachment; (c) 
actions in ejectment and sales under 
decrees ; (4) execution tested prior to 
death, but issued after; (5) after is- 
suance of original writ, but before alias 
or pluries; (b) after issuance, but be- 
fore delivery to sheriff;(c) after de- 
livery, but before levy; (d) after levy, 
but before sale; (e) after sale, but be- 
fore execution of deed; (IV.) civil 
death of debtor; (V.) death of one of 
several judgment creditors before issu- 
ance; (VI.) death of one of several 
judgment debtors: (a) before  issu- 
ance: (1) in general; (2) distinction 
between realty and personalty; (b) 
| after issuance, but before levy; (c) 
| after levy, but before sale; (VII.) 
} sumnbiary 
| Municipal Corporations. 

Liability of, for injuries to travelers 
caused by persons using the space un- 
der the street:—(l.) Introduction; 
(11.) liability for defective condition : 
(a) im general; (b) when defect not 
apparent; (II1.) liability for negligent 
use; (1V.) necessity of notice; (V.) 
questions for jury; (VI.) action over, 
against person primarily liable ; 
(V11.) conclusion 

Trial. 

Effect of admission to change burden of 
proof and right to open and close :— 
(I1.) Seope of note; (II.) general prin- 
ciple; (11I.) when regulated by rule of 
court or provision of statute: (a) in 
the United States: (1) by rule of 
court; (2) by provision of statute or 
Code; (b) in England; (1V.) how and 
when admission made: (a) necessity 
of incorporating in pleadings: (1) gen- 
eral rule; (2) when not made in good 
faith; (b) admission on record; (c) 
withdrawal or waiver of general is- 
sue; (d) other admissions; (e) several 
defendants, and admission not made by 
all; (£) when defendant introduces no 
evidence; (g) time for making ad- 
mission or request to open and close; 
(V.) extent and character of admis- 
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sion: (a) when admission expressly 
made: (1) assumpsit generally; (2) 
assumpsit on notes, bills of exchange 
ete., (3) insurance; (4) lease; (5) 
libel; (6) negligence; (7) trespass 
and replevin; (8) assault; (9) other 
cases; (b) affirmative defense without 
formal admission: (1) assumpsit gen- 
erally; (2) assumpsit on notes; (3) 


debt; (5) insurance; (6) replevin; 
(7) trespass; (8) slander and libel; 
(9) assault; (10) pleas in abatement; 
(11) other cases; (c) averment af- 
firmative in form, but negative in sub- 
stance; (d) denial or failure to admit 
unnecessary averment or conclusion; 
(e) necessity of admitting quantum of 
damages: (1) liquidated damages and 
damages ascertainable by computa- 
tion; (2) unliquidated damages: (a) 
in general; (b) slander and libel; (c) 
negligence; (d) assault; (e) other 
cases; (VI1.) effect of reply to restore 
right to plaintif€_; (VII.) conditional 
admission; (VIII.) in equity actions ; 
(1X.) on writ of error and appeal and 
issue of law; (X.) in criminal action; 
(XI.) conclusion 513 
Question for jury as to negligence in 
using, or permitting the use of, space 
under street dS89 
The part containing any note indexed will be 
sent with CASE AND COMMENT for one year for 
$1. 


mong the New Decisions. 


Aliens. 





Nonresident aliens are held, in Bonthron 
v. Phenix Light & F. Co. (Ariz.) 61 L. R. 
A. 563, to be entitled to maintain an action, 
under statutes authorizing actions to recover 
damages for injuries causing death, for the 
benefit of certain of the relatives of decedent, 
to be brought by all the parties entitled 
thereto, or by any one or more of them for 
the benefit of all. 





Animals. 
Sce CONSTITUTIONAL LAW, 


Beneficiary Societies. 
See INSURANCE, 


Building and Loan Associations. 
See CONSTITUTIONAL Law. 


‘ 

| 

assumpsit on bills of exchange; (4) 
| 


Carriers. 


See also MANDAMUS. 





Riding in the coach set apart for colored 
passengers, contrary to the rules of the car- 
rier and provisions of the statute, is held, in 
Florida C. & P. R. Co. v. Sullivan (C. C. A. 
Sth C.) 61 L. R. A. 410, not to be negligence 
on the part of a white person which will 
prevent a recovery for his death through the 
negligence of the carrier, although he would 
not have been injured had he not been in 
that coach, 


Conflict of Laws 





A statute making void all sales of intoxi- 
eating liquors, and providing for a return 
of the price paid, is held, in Brown v. Wie- 


|land (Iowa) 61 L. R. A. 417, not to apply to 


sales consummated in another state, al- 
thongh they were made in response to an 
order procured by a local agent, and were 
delivered by the carrier to the purchaser in 
the state where the statute exists, 





Conspiracy. 





A combination to fix prices in restraint of 
trade is held, in State ex rel. Crow v. Ar- 
mour Packing Co. (Mo.) 61 L. R. A. 464, 
to be properly shown by acts on the part of 


| several competing dealers in the same line 





of trade, such as selling at a fixed price 
from which rebates are given in goods 
or weights, giving notice of coming advances 
in price, which always follow as announced, 
securing concessions from competitors of the 
right to sell shop-worn goods, gathering evi- 
dence of sales under price, and abandoning 
such conduct as soon as legal proceedings 
| are instituted to punish them. 


Constitutional Law. 

A statute permitting the sale at auction 
of trespassing animals, after the posting for 
ten days by the proper oflicer of notice that 
the animals had been impounded, and are 
detained for a certain amount of damages 
and costs, without providing any judicial 
proceeding to ascertain either the damages 
to be paid, or whether or not the animals 
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meaning of the statute, is held, in Greer v. 
Downey (Ariz.) 61 L. R. A. 408, to be void 
as depriving the owner of his property with- 
out due process of law. 

A statute authorizing the question of the 
good faith of the prosecuting witness in in- 
stituting a prosecution to be tried and de- 
termined at the same time that the defend- 
ant is tried, and the taxation of costs 
against him in case it is found that in filing 
the information he acted maliciously or 
without probable cause, is held, in Rickley 


v. State (Neb.) 61 L. R. A. 489, to be un- | 


constitutional and void. 

A limitation of the hours of labor of em- 
ployees of a public-service eorporation, such 
as a strect railway company, to not more 
than ten out of twenty-four, to be performed 
within twelve consecutive hours, is held, in 


Re Ten-Hour Law for Street Railway Cor- | 


porations (R. I.) 61 L. R. A. 612, to be a 
valid exercise of the police power of the leg- 
islature. 

A statute giving mortgages to building 
and loan associations priority over other 
liens upon the mortgaged property filed sub- 
sequent to the recording of the mortgage, is 
held, in Julien v. Model Building, L. & I. 
Asso. (Wis.) 61 L. R. A. 668, not to be void 
as depriving anyone of the equal protection 
of the laws. ; 





Contracts. 


A contract for the purchase and sale of 
phosphate rock is held, in Loudenback Fer- 
tilizer Co. v. Tennessee Phosphate Co. (C. C. 
A. 6th C.) 61 L. R. A. 402, not to be void 
for lack of mutuality, where one party 


agrees to take from the other all his con- | 


sumption of such rock in his business as a 
fertilizer manufacturer, for a term of years 
at a stipulated price, which the other agrees 
to supply, it being stated that the annual 
consumption is estimated at a_ certain 
amount under normal conditions, but that 
the purchaser shall be entitled to demand 
double that quantity if required. 

If a person makes a contract with an- 
other for the benefit of a third person, the 
latter is held, in Tweeddale v. Tweeddale 
(Wis.) 61 L. R. A. 509, to be entitled to en- 
force it at law regardless of his relations 
with the first person, or whether he had 


were in fact running at large within the | 
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} any knowledge of the transaction at the 
| time of its oceurrence, and regardless of any 
| formal assent thereto on his part prior to 
the commencement of the action. 

A contract between husband and wife to 
| secure a divorce a vinculo matrimonii is 
held, in Palmer v. Palmer (Utah) 61 L. R. 
A. 641, to be contrary to public policy, and 
void, 





Corporations. 





A sale by an officer of a corporation, of 
stock therein, nominally made to other offi- 





cers, but in reality made, as he knew, to the 
| corporation itself, and paid for, as he knew, 
| out of the assets of the company, is held, 
in Hall v. Henderson (Ala.) 61 L. R. A. 621, 
to be void as against the corporation’s cred- 


itors, as a gift to him of the company’s as- 
sets, whether it is insolvent or not. 





Costs. 


See ConsTITUTIONAL LAW. 


Courts. 


See INJUNCTION, 





Execution. 


See Levy. 


re 





Garnishment. 


| The defense of a suit to recover damages 
| from a police officer for assault while act- 
| ing in the tine of his duty, under an adverse 
| judgment in which he would be liable to an 
| arrest, is held, in Fisher v. Shea (Maine) 
|61 L. R. A. 567, to be necessary, so as to 
| bring a claim for legal services rendered 
| therein within an exception of claims for 

necessaries in a statute forbidding the gar- 
| nishment of wages. 





Highways. 


See also MunicrPpaL CorroraATIONS; Pubic 
IMPROVEMENTS. 





Delay in the construction of a bridge be- 
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eruse of inability to procure the necessary 
steel work on account of strikes and labor 
troubles is held, in Lund v. St. Paul, M. & 
M. R. Co. (Wash.) 61 L. R. A. 506, not to 
render one who has undertaken to construct 
the bridge liable for injuries caused by the 
continued obstruction of the street, where 
there is nothing to show that the material 
could have been procured from any other 
source any quicker. 

A boy who stops in a street on his way 
home to rest and cool off after finishing a 
game which he has been playing in a vacant 
lot is held, in Kessler v. Berger (Pa.) 61 L. 
R. A. 611, not to be a lounger, as matter of 
law, so as to prevent his recovering for in- 
juries by the fall upon him of lumber ille- 
gally piled in the highway. 


Husband and Wife. 


See CONTRACTS, 


Injunction. 

The prohibition on Federal courts against 
staying proceedings of a state court, or of 
its officers, is held, in National Surety Co. v. 
State Bank (C. C. A. 8th C.) 61 L. R. A, 





| ary society is payable only to certain speci- 


fied persons, and the member dies without 
leaving anyone who is entitled to be made a 
beneficiary under his certificate, it is held, 
in Warner v. Modern Woodmen of America 
(Neb.) 61 L. R. A. 603, that no equitable 
rights acerue to either the creditors or the 
estate of the deceased member, and that the 
fund contemplated by the certificate will re- 
vert to the society. 


Intoxicating Liquors. 


See Conriicr or Laws, 


The death of a plaintiff in execution after 
execution has been issued and placed in the 
hands of the levying officer is held, in Hatch- 
er v. Lord (Ga.) 61 L. R. A. 353, not to pre- 
vent the officer from enforcing the same, 
nor frem making any entries thereon that 


Levy. 
1 
| 
| 
| 
| 


may be necessary to prevent the dormancy of 

| the judgment, even though there be no legal 
representative of the estate of plaintiff in 
execution, and no request be made by any- 
one interested in the judgment to have such 
entries made. 


394, not to prevent a Federal court from en- | 


joining the plaintitf, in an unconscionable 


judgment of a state court, from using it to | 


extort money from a defendant who ought 
not, in equity and good conscience, to pay it. 


Insurance. 


The fact that an accident ruptured a kid- 
ney because of its cancerous condition is 
held, in Fetter v. Fidelity & C. Co. (Mo.) 
G1 L. R. A. 459, not to prevent the accident 
from being the cause of the ensuing death 
of the injured person, “independent of all 
other causes,” within the meaning of a pol- 
icy of accident insurance held by him. 

The mere fact that an applicant for insur- 
ance is receiving a pension from the gov- 


ernment for alleged physical injuries is | 


held, in Black v. Travelers’ Ins. Co. (C. C. 
A. 3d C.) 61 L. R. A. 500, not to show that 
he has a bodily infirmity within the mean 
ing of a warranty in the policy. 

Where a certificate of a fraternal benefici- 


Mandamus. 


Mandamus is held, in Loraine v. Pitts- 
| burg, J.. E. & E. R. Co. (Pa.) 61 L. R. A. 
502, to be a proper remedy to compel a rail- 
road company to furnish cars to a shipper, 
which it refuses to do except on compliance 
with illegal conditions. 


Master and Servant. 





A brakeman on a railroad is held, in 
Murray v. Boston & M. R. Co. (N. H.) 61 
| L. R. A. 495, not to assume the risk of acci- 
| dent from the proximity of a jigger-stand to 
| a switch, where he does not know of it, and 
is not chargeable with such knowledge in the 
exercise of ordinary care in the performance 
of his duties, 





Municipal Corporations. 


A prima facie case of negligence, rendering 
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a city liable to a traveler injured by the ex- 
plosion of a boiler under the sidewalk, in 
the absence of evidence that it exercised 
reasonable care in the premises, is held, in 
Beall v. Seattle (Wash.) 61 L. R. A. 583, to 
be made out by showing that it consented to 
the maintenance of the boiler there under 
conditions which were a violation of a city 
ordinance prescribing the structural work 
to be used in case the space under the walk 
was to be utilized. 


Negligence. 


See Carriers; IH iGniways; 
CORPORATIONS. 


MuNICIPAL 


Public Improvements. 


An agreement by a contractor for a street 


improvement that he will look, alone, to the } 


property assessed, and in no event be en- 
titled to recover from the city, is held, in 


Louisville v. Bitzer (Ky.) 61 L. R. A. 434, | 
}out using ordinary precaution to ascertain 


not to prevent such recovery, where the city 
had no authority to make the improvement 
at the cost of the abutting property, where 
the agreement was made under a_ statute 
which contained a similar exemption, and 
was re-enacted by the legislature after it 
had been construed not to be applicable to 
such eases. 

Where a city charter requires that con- 
tracts for public work must be let to the 


lowest bidder after advertising for bids, it | 7 ; ‘ 
;modation of its passengers, a platform 


is held, in Diamond v. Mankato (Mian.) 61 
L. R. A. 448, that any contract entered into 


CASE AND COMMENT. 





with the best bidder, containing substantial | 


provisions beneficial to him which were not 
included in the specifications, is void. 
Injury caused to abutting property by 
the original establishment of the grade of a 
street is held, in Less v. Butte (Mont.) 61 
L. R. A. G01, to be as much within the pro- 


hibition of a constitutional provision that | 


property shall not be taken or damaged for 
public use without compensation as that 
caused by subsequent changes of grade. 


Public Money. 


An appropriation to cover the expenses 
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incurred and paid by a municipal officer in 
the discharge of his duty is held, in State 
ex rel. Crow v. St. Louis (Mo.) 61 L. R. A. 
593, not to be within a constitutional prohi- 
bition of the granting of public money to 
an individual. 





Railroads. 





A railroad company which permits a car 
to break loose from a train on a grade, and 
run down into collision with another car at 
the foot of the decline in such a way as to 
be hurled off of the right of way to the in- 
jury of a bystander, is held, in West Vir- 
ginia, C. & P. R. Co. v. State use of Fuller 
(Md.) 61 L. R. A. 574, to be liable for the 
injury thereby caused to him, unless it is 
shown that the accident was unavoidable. 

The eutting of a train of cars on a side 
track, leaving some on one side and some 
on the other of a highway, where the view 
of the other tracks is partially obscured 
thereby, is heid, in Passman v. West Jersey 
& 8S. R. Co. (N. J.) 61 L. R. A. 609, not to 
be an invitation to the public to cross with- 


if such crossing can be safely made. 


Street Railways. 


See also CONSTITUTIONAL LAw, 





A street railway company is held, in Lu- 
eas v. St. Louis & S. R. Co. (Mo.) 61 L. R. 
A. 452, not to be guilty of negligence in 
building in a public street, for the accom- 


around the stump of a pole which had been 
left by an electric light company, and which 
the railroad company had no right to re- 
move, so as to render it liable to one who 
stumbles over it and is injured in attempt- 
ing to board a car. 

A street railway company is held, in 
Sams v. St. Louis & M. R. R. Co. (Mo.) 61 
L. R. A. 475, not to be within the provisions 
of a statute making corporations owning or 
operating railroads liable for injuries to 
one servant by the negligence of another 
while engaged in the work of operating such 
railroad, 





Taxes. 





A “seat” in an unincorporated stock 
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change, which can only be disposed of subject 
to the regulations of the exchange,is held, in 
Baltimore v. Johnston (Md.) 61 L. R. A. 
568, not to be taxable under a statute which 
makes no direct provision for its assess- 
ment, where the provision for the assess- 
ment of tangible personal property “at its 
cash value without looking to a forced sale”’ 
is inapplicable, and no attempt has _ been 
made to assess such seat since the organiza- 


tion of the exchange, a period of fifty years. 


Ten-Hour Law. 


See ConstTrrurionAL LAw. 


Torts. 


A reservation of the right to proceed 


vent a settlement with, and release of, one of 


a discharge of all. 


Trial. 

To entitle the defendant to the opening 
and conclusion of the argument in the trial 
of a case arising cx delicto, when the act 
complained of was not one which, under the 
Jaw, could be justified, it is held, in Bruns- 
wick & W. R. Co. v. Wiggins (Ga.) 61 L. 
R. A. 513, to be unecessary that defendant 
admit, not only the commission of the act, 


for the amount claimed in the petition. 


Voters and Elections. 

The punishment of merely lawless acts of 
individuals in preventing colored persons 
from voting at purely state elections is held, 
in Karem v. United States (C. C. A. 6th C.) 
61 L. R. A. 437, not to be within the power 
of Congress. 





Waters. 


The provision in the act of Congress for- 





against the others is held, in MeBride v. | 
Seott (Mich.) 61 L. R. A. 445, not to pre- | 


several joint tort feasors from operating as | 


but also such other facts as would entitle | 
plaintiff to have a verdict, without proof, | 
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bidding obstructions in navigable rivers 
which are not authorized by Congress is 
held, in Kansas City M. & B. R. Co. v. J. T- 
Wiygul & Son (Miss.) 61 L. R. A. 578, not 
to apply to an obstruction placed in the bed 
of a river for the purpose of repairing a 
bridge which had been placed across the river 
under state authority prior to the passage 
of that act. 

So long as a prior appropriator’s use of 
water is neither interfered with nor 
abridged he is held, in Salt Lake City v. 
Salt Lake City Water & E. P. Co. (Utah) 
61 L. R. A. 648, to have no just cause of 
complaint, although another appropriator 
above him also uses the same water for a 
beneficial purpose. 

The Erie canal, which, though lying 
wholly within the state of New York, forms 
a part of a continuous highway for inter- 
| state and foreign commerce by connecting 
| Lake Erie with the Hudson river, is held, 
in Perry v. Haines (U. 8. Advance Sheets, 
|S), to be a navigable water of the United 
States, as contradistinguished from a navi- 
| gable water of the state, and within the ex- 
| clusive admiralty jurisdiction of the Federal 
courts. 





Wills. 





A devise to one absolutely and forever is 
held, in Roth v. Rauschenbusch (Mo.) 61 
| 1. R. A. 455, to convey a fee simple which 
| cannot be cut down by a subsequent clause 
directing the disposition of any remainder 
which may be undisposed of at the desth of 
| the devisee. 
| Onder a bequest to one or more persons 
living, and to the children of another who is 
dead, it is held, in Collins v. Feather (W. 
Va.) 61 L. R. A. 650, that the legatees will 
take per capila, unless it appears from the 
| context or some clause in the will, or from 
| the circumstances in view of which it was 
made, that the testator intended a stirpital 
| distribution. 
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New Books. 
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| Hon. John D. Works. (The Robert Clarke 


Co., Cineinnati, Ohio.) 2 Vols. $12. 
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1} and 2 ready. By Edgar W. Camp and 
John F. Crowe. (L. D. Powell Co., Los An- 
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| W. W. Thornton. (The W. H. Anderson Co., 
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Minn.) 1 Vol. $5.75 net. 
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18. (For sale by L. C. P. Co.) $5 per Vol. 


“Utah Reports.” Vol. 25. (For sale by 
L. C. l’. Co.) $6 delivered. 

“The New York Employers’ Liability Acts” 
By George W. Alger and Samuel S. Slater. 
(Matthew Bender, Albany, N. Y.) 1 Vol. $2. 

“Brightly’s Digest of Laws.” <A Digest 
of the Laws of Pennsylvania from 1893 to 
1903 inclusive. (Rees Welsh & Co., Phila- 
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“Verbal Alterations of Written Contracts | 


“McDonald’s Treatise on the Laws of In- 
diana.” Newly revised and greatly enlarged 
by Benjamin F. Watson. (The Robert 
Clarke Co., Cincinnati, Ohio.) 1 Vol. $7.50. 

“Georgix Reports.” 1805 to 1880. Anno- 
tated. 24 Vols. First book now ready. 
(The Michie Co., Charlottesville, Va.) $7.50 
per Vol. $180 per set. 
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“Lien Law of the State of New York.” | 
4th Ed. Revised and enlarged. By Wil- 
liam L. Snyder. (L. C. P. Co., New York. 
1 Vol. $3.50 net. 

“Calendar of the Middle Temple Records.” 
By C. H. Hopwood K. C. (Butterworth & 
Co., London, Eng.) 10% 6d. 

“Supplement to Throop’s Massachusetts | 
Digest.” Vols. 167 to 180. By Robert C. | 
(Banks Law Publishing Co., | 
1903.) Vol. 3, $6. 


umsey’s Practice.” Vol. 2 
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New York. 
“R of New Edi- 
Vols. 1 and 2 ready. Vol. 3 in press. 
(L. C. P. Co., Rochester, N. Y.) 3 Vols. $18. 
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Edward B. Thomas. 
Co., Rochester, N. Y.) 


“Alabama Reports.” 


2d edition. (L. 
2 Vols. $12. 
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upon legislative power in the 
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tle, Brown & Co., Boston, Mass.) 1 Vol. $6. 


The Humorous Side. 


Tue MAXIM AND THE MUSE. 


Consistency is rightly said 

To be a precious jewel, 

Except in beefsteaks and such things 
That one would like to chew well. 
The pleader and the carpenter 
SLouid look to their dove-tailing, 
Or, like my mixed-up metaphors, 
They’ll find it but rough sailing. 


From him who goes to fish for trout 
Among the far Canuckers, 

And then comes home to look for what 
Are vulgarly called suckers; 

From him who to a higher plane 

Of politics would talk us, 

And then as he would pack his grip 
Goes out to pack the caucus; 


From him who lives as though his veins 
Ran but the blue corpuscle,— 
Degenerate son of blacksmith sire 

Who had a biceps muscle,— 

From all of these and many like, 

May Heaven above defend us, 
For,—allegans contraria 

Non est audiendus. 


H. W 


As WISE As Sotomon.—<A news item from 
Mississippi tells of a case in justice’s court 


between two negroes, in which prominent 


| lawyers were employed, to determine the 


ownership of fifteen ducks. 
on both sides of the case were equally posi- 


As the witnesses 


| tive in testifying for their respective prinei- 


pals on the question of ownership, the mat- 
ter was at a stand off when the justice, after 
the manner of Solomon and Sancho Panza, 


| solved the problem by deciding that the 


ducks should be turned into the open in the 
morning, and that the party to whose house 
they returned in the evening should be de- 
clared the owner.— 


FORTIFIED AGAINST TIE SUPREME CoURT. 


|; —A correspondent writes us about a Penn- 


sylvania justice of the peace to whom an at- 
torney was reading from the Supreme Court 
Reports when he was peremptorily stopped 
by the justice, who said: “You may just 
as well shut up your book, for with my 
rignt hand on Purdon’s Digest and my left 
hand on Binney’s Justice, | would not yield 
to Daniel Webster or 


point of law.” 


Henry Clay on a 


AN ARKANSAS INQuUEsT.—A correspondent. 
writes from Arkansas the following report 
of an inquest held there on the 5th day of 
October, 1902, by a justice of the peace over 
the body of a fisherman who had been found 
dead with his throat cut: 

In the 
examination the jury found $14 on the de- 


He empaneled a jury of 30 men. 


ceased’s person of which the justice took 
charge. He declared himself administrator 
of Geo. Brown’s estate, and while the jury 
inquired into the cause of death he pro- 
ceeded to wind up the deceased’s estate by 
selling his boat, nets, tackles, ete., to the 
What he failed to 
sell for cash he traded to the coroner’s jury 


highest bidder for cash. 


to pay their fees, giving one a few dishes, 
another a pot, another fishing tackles, ete. 
The jury found that the deceased died from 
“eutting his throat.” 

But the Justice, fearing that he might 
have also been affected with some contagious 
disease, ordered the constable to proceed at 
once to burn the tent and bedding. 

Having satisfied the jury, he gave the con- 
stable the dead man’s cook-stove for his fee, 
kept. the $14 cash as his fee, declared the 
estate wound up, and sent in a claim of $15 
to the county court for burial expenses. 
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